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 1.  TIME:  9:00   CASE#: MSC14-00826 
CASE NAME: ZUMBO VS. ZUMBO 
SPECIAL SET HEARING ON: MOTION TO APPROVE SETTLEMENT 
SET BY COURT 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of both parties by letter dated December 21, 2016. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-02092 
CASE NAME: TAN VS WONG 
HEARING ON MOTION TO COMPEL ANSWER TO FORM INTERROGS. & FOR SANCTIONS 
FILED BY KWONG CHING WONG, FANNY SIU PING WONG 
* TENTATIVE RULING: * 
 

Defendants Kwong Wong and Fanny Wong (“Defendants”) move to compel answers to 

their First Request for Production of Documents, Form Interrogatories, and Special 

Interrogatories, and for sanctions.  Plaintiff Rui Lian Tan (“Plaintiff”) has filed no opposition.  

Plaintiff’s response to the First Request for Production of Documents consists of 

objections, a statement that he “will respond to this Request with production that has not already 

been produced” and stating that he “invokes and exercises Responding Party’s option under 

Code of Civil Procedure Section 2030.030” and references certain documents in the pleading 

file.  No documents have been produced. 

With respect to the Form interrogatories, defendant responded to each interrogatory 

with objections, and a general reference to invoking code of Civil Procedure Section 2030.030.  

For some of the individual interrogatories, however, substantive (though terse) answers 

were provided. 

With respect to the Special Interrogatories, defendant responded as he did with respect 

to the First Request for Production of Documents, i.e., with objections and a reference to Code 

of Civil Procedure section 2030.030. 

Defendants sent a meet and confer letter, but received no response.  Defendants assert 

that Plaintiff provided no substantive answers, only objections.  This is not entirely correct.  

There are some answers to the Form Interrogatories, and a reference to documents under Code 

of Civil Procedure section 2020.030.  While these may be wholly inadequate, they are 

responses.  Because there were some responses, the matter did not fall within the exemption to 

the Discovery Facilitator program.  (See Local Rule 3.300, 3.300(a).)  Accordingly, Defendants 

are directed to pursue the motion through the discovery facilitator program.  The motion is 

removed from the calendar. 
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 3.  TIME:  9:00   CASE#: MSC16-00126 
CASE NAME: GAYLE THOMAS VS. NATIONSTAR MORTGAGE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of THOMAS 
FILED BY BARRETT, DAFFIN, FRAPPIER, TREDER & WEISS 
* TENTATIVE RULING: * 
 

Defendant Barrett Daffin Frappier Treder & Weiss, LLP (“Barrett”) demurs to the first 

amended complaint.  The grounds for the demurrer encompass many of the grounds argued by 

the other defendants in their demurrer, which was sustained with leave to amend on 

December 12, 2016, but also make various arguments based on its limited status as a trustee.  

Unlike the previous demurrer by the other defendants, Barrett has not provided a declaration 

establishing that it met and conferred with plaintiff before filing the demurrer, as required by 

Code of Civil Procedure section 430.41.  Accordingly, the matter is continued to March 27, 

2017.  Barrett is to file its meet and confer declaration no later than March 6, 2017. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-00176 
CASE NAME: JACKSON VS. SOULMAN 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES CLAIM 
FILED BY U.S. BANK N.A. 
* TENTATIVE RULING: * 
 
             Defendants US Bank, Carrington Real Estate Services, Inc. and Scott Soulman’s 
motion to strike is denied. 
 
  The motion to strike may be used to strike any “irrelevant, false or improper matter 
inserted in any pleading” or to strike any pleading or part thereof “not drawn or filed in conformity 
with the laws of this state, a court rule or order of court.” (CCP § 436.) The grounds for a motion 
to strike must appear on the face of the pleading under attack, or from matter which the court 
may judicially. (CCP § 437.)  A motion to strike punitive damages may lie where the complaint 
fails to state facts sufficient support allegations that Defendants acted with malice, oppression or 
fraud, as required by statute. (Turman v. Turning Point of Central California, Inc. (2010) 191 
Cal.App.4th 53, 63-64.)   
    
    Plaintiff has alleged a number of causes action including wrongful eviction, trespass 
and conversion. “The damages recoverable for wrongful eviction, actual or constructive, include 
whatever amounts are necessary to compensate the tenant for the detriment proximately 
caused by the eviction or likely to result therefrom… [I]f the tenant wrongfully evicted elects to 
sue in tort, damages may be awarded for mental anguish and pain or physical injury; exemplary 
damages may also be recovered when the landlord's conduct justifies the award [Citation.]” 
(Stoiber v. Honeychuck (1980) 101 Cal.App.3d 903, 926.)   Exemplary damages are properly 
awardable in an action for conversion, given the required showing of malice, fraud, or 
oppression.  (Ferraro v. Pacific Fin. Corp. (1970) 8 Cal.App.3d 339, 351.  Exemplary damages 
are also available for trespass and intentional infliction of emotional distress.  (Spinks v. Equity 
Residential Briarwood Apartments (2009) 171 Cal.App.4th 1004, 1055.) 
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 In support of this motion, Defendants raise two main arguments:  (1) there are no 
allegations to show Soulman acted with the required malicious state of mind and (2) there are 
no facts showing US Bank and Carrington “authorized or ratified” Soulman’s conduct. 
 
 As to the first argument, Defendants claim Soulman could not have acted maliciously or 
oppressively when he entered the property because there are no facts that show Soulman knew 
Plaintiff was a tenant until after the lockout was completed.  Plaintiff alleges that as of April 28, 
2014, he was in actual, peaceful possession of the premises pursuant to a rental agreement.  
(FAC, ¶8.)  Plaintiff further alleges that all of his possessions, including but not limited to 
personal clothing, furniture, tools, photos, personal mementos, etc. were in the premises.  
(FAC, ¶13.)  Presumably all these things were visible when Soulman entered the property to 
re-key the locks and he was put on notice of someone’s occupancy/tenancy, which should have 
prompted further investigation.   
 
 Moreover, Plaintiff contacted Soulman that evening with a voice mail and personally 
spoke to Soulman the next day to inform him of his tenancy and that his personal property was 
on the premises. (FAC, ¶14.)  Soulman refused to deliver possession of the premises or 
personal property, but sold and/or disposed of all of Plaintiff’s belongings.  (FAC, 16.)  On 
March 16, 2015, Soulman informed Plaintiff that he had disposed of all of Plaintiff’s property.  
(FAC, 15.)   
 
  Soulman’s conduct ran afoul of the law. As the tenant, Plaintiff was entitled to notice.  
Civil Code §1161b provides: “Notwithstanding Section 1161a, a tenant or subtenant in 
possession of a rental housing unit under a month-to-month lease or periodic tenancy at the 
time the property is sold in foreclosure shall be given 90 days' written notice to quit pursuant to 
Section 1162 before the tenant or subtenant may be removed from the property as prescribed in 
this chapter.”   Subdivision (c) of section 1161b provides: “The purchaser or successor in 
interest shall bear the burden of proof in establishing that a fixed-term residential lease is not 
entitled to protection under subdivision (b).”   
 
  Plaintiff is correct is arguing he has alleged facts sufficient to show malicious conduct as 
defined in Ford Motor Co. v. Home Ins. Co. (1981) 116 Cal.App.3d 374.  The Ford court stated, 
“In California, malice is the basis for assessing punitive damages for nonintentional conduct; 
that is, acts performed without intent to harm. [Citation.]   Nonintentional conduct comes within 
the definition of malicious acts punishable by the assessment of punitive damages when a party 
intentionally performs an act from which he knows, or should know, it is highly probable that 
harm will result. (Ford Motor Co. v. Home Ins. Co. (1981) 116 Cal.App.3d 374, 381.)  
 
 Here, Plaintiff alleged facts showing Defendant Soulman willfully violated Civil Code § 
1161b in locking him out of the premises without the proper notice. Also, Plaintiff alleged facts 
showing Defendant Soulman knew he was a lawful tenant within a day of the lockout.  (FAC, 
¶16.)  With this knowledge, Defendant Soulman refused to deliver possession of the premises 
or his personal property.  (FAC, ¶16.)  Instead, Defendant disposed of Plaintiffs personal 
property.  Defendant knew or should have known that his intentional actions had a high 
probability of causing harm to Plaintiff.  “The ‘evil motive’ for malice is found in ‘an intention to 
perform an act that the actor knows, or should know, will very probably cause harm.’ (Donnelly, 
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supra, 18 Cal.2d 863, 869.)”  (Nolin v. National Convenience Stores, Inc. (1979) 95 Cal.App.3d 
279, 286.  Defendant Soulman’s conduct constituted "a conscious disregard of the plaintiff's 
rights." (Silberg v. California Life Ins. Co. (1974) 11 Cal.3d 452, 462.)  
 
  As to Defendants’ argument that Plaintiff has not alleged sufficient facts to support 
punitive damages against US Bank and Carrington, Plaintiff has alleged sufficient facts.  Civil 
Code § 3294 provides in part, 

 
 “An employer shall not be liable for damages pursuant to subdivision (a), based 
upon acts of an employee of the employer, unless the employer had advance 
knowledge of the unfitness of the employee and employed him or her with a 
conscious disregard of the rights or safety of others or authorized or ratified the 
wrongful conduct for which the damages are awarded or was personally guilty of 
oppression, fraud, or malice. With respect to a corporate employer, the advance 
knowledge and conscious disregard, authorization, ratification or act of 
oppression, fraud, or malice must be on the part of an officer, director, or 
managing agent of the corporation.”  (Civ. Code, § 3294.) 

 
 Here, Plaintiff alleges agency/employment relationship in ¶7 of the FAC.  Plaintiff also 
alleges Defendant Bank employed Defendants Soulman and Carrington to remove Plaintiff from 
lawful possession of the premises and to manage and list the premises for sale.  (FAC, ¶11.) 
Plaintiff has alleged more than boilerplate legal conclusions alleging agency.    
 
 As to Defendants’ argument there are no specific fact-based averments to support the 
legal conclusion that Defendants Carrington and US Bank authorized and ratified Soulman’s 
conduct, Plaintiff has made allegation sufficient to survive the motion to strike.  “A corporation 
may be held liable for punitive damages for the acts of its agents and employees when the act is 
motivated by actual malice or done under circumstances amounting to oppression, providing 
that the act is done with the knowledge or under the direction of corporate officials having power 
to bind the corporation.” (J. R. Norton Co. v. General Teamsters, Warehousemen & Helpers 
Union, Local 890 (1989) 208 Cal.App.3d 430, 445.)    
 
 Here, in addition to specifically alleging US Bank hired Soulman and Carrington to 
recover the premises, Plaintiff alleged Defendant Soulman, with the knowledge and consent and 
at the direction of the Bank and Carrington forcibly entered the premises (FAC, ¶12); took 
exclusive control of Plaintiff’s property and the premises (FAC ¶28); and caused all of Plaintiff’s 
personal property which remained on the premises to be sold or otherwise disposed of without 
Plaintiff’s knowledge or permission.”  
  
 While Plaintiff may not ultimately be able to provide proof of ratification sufficient to justify 
punitive damages against the corporation, in ruling on a motion to strike, the policy of the law is 
to construe the pleadings “liberally … with a view to substantial justice” (CCP § 452.) 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   01/09/17 

 
 

- 5 - 

 5.  TIME:  9:00   CASE#: MSC16-01036 
CASE NAME: SHULENBERGER VS. NATIONSTAR 
HEARING ON DEMURRER TO COMPLAINT of SHULENBERGER 
FILED BY DUKE PARTNERS LLC 
* TENTATIVE RULING: * 
 
Defendant Duke Partners LLC has demurred to the complaint.  In a previous case management 

conference, the parties asked that the matter be continued due to a pending settlement 

agreement.  On November 14, 2016, plaintiff filed a dismissal with prejudice as to Duke Partners 

LLC, with the “court to retain jurisdiction subject to CCP 664.6.”  Accordingly, the demurrer is 

dropped from the calendar. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-01036 
CASE NAME: SHULENBERGER VS. NATIONSTAR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
CMC to go forward as to defendant Nationstar Mortgage. 
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 7.  TIME:  9:00   CASE#: MSC16-01646 
CASE NAME: CONTRA COSTA COUNTY VS. HOUD 
HEARING ON MOTION FOR ORDER FOR PREJUDGMENT POSSESSION 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 

Contra Costa County’s unopposed motion for an order of prejudgment possession is 

granted.  

The Court finds that the County has met the requirements of Code of Civil Procedure 

§1255.410(d) as follows:    

(A) Plaintiff has shown it is entitled to take the property by eminent domain by 

passing the Resolution of Necessity on August 9, 2016. (Complaint, Ex. A.) 

Therefore, Plaintiff has met the requirements of Code of Civil Procedure 

§1255.410(d)(1)(A). 

(B) Plaintiff has deposited an amount that satisfies the requirements of 

§1255.010. (Laws decl. ¶ 7.) Therefore, Plaintiff has met the requirements of 

Code of Civil Procedure §1255.410(d)(1)(B).  

The Court will sign the proposed order submitted by the County with the following 

changes: striking lines 5-10 on page 2 of the proposed order and adding a sentence stating that 

the motion was unopposed. The order of possession shall be effective 30 days after it is served 

on the owners of record and any occupants, or after January 31, 2017, whichever is later. (Code 

of Civil Procedure §1255.450(b).)   

In addition, the Court orders that the Contra Costa County auditor or tax collector to 

promptly certify the information required by Code of Civil Procedure §1260.250(c) for the 

property that is the subject of this case. 
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 8.  TIME:  9:00   CASE#: MSC16-02192 
CASE NAME: SEAGRAVES VS. WINTERS 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
PER ORDER FILED 11-14-16 BY ANDY SEAGRAVES 
* TENTATIVE RULING: * 
 
            Hearing required.  Parties to appear, in person. 

Plaintiff Andy Seagraves, “an individual, for himself and derivatively on behalf of River 

Delta Wireless, LLC,”  (“Seagraves”) seeks a preliminary injunction against defendant Randy 

Winters (“Winters”) suspending his authority to transfer funds from the accounts of the parties’ 

business, River Delta Wireless, LLC (“River Delta Wireless).   On November 14, 2016, the Court 

granted an Order to Show Cause re Preliminary Injunction and a temporary restraining order 

that suspended Winters’ authority to draw checks or transfer funds from company accounts. 

Seagraves’ complaint alleges that he and Winters formed River Delta Wireless, which 

provides “wireless services.”  He alleges that generally speaking, he handled sales and 

technical support, while Winters handled financial matters.  He claims that in September of 

2016, Winters effectively abandoned the business, stopped returning phone calls, had not paid 

River Delta’s state taxes, shut off some company cell tower equipment, withdrew money from 

company accounts without plaintiff’s permission, and has otherwise depleted company accounts 

for his own gain.  Based on these allegations, he asserts causes of action for breach of fiduciary 

duty, conversation and waste, accounting, breach of contract, and injunctive relief.  The factual 

allegations are supported in Seagraves’ Declaration in support of application for temporary 

restraining order, which also provides more specific recitation of the particular communications 

between the parties, including an apparent agreement that “we should sell the Company, 

provided its books and financial records could be sorted out.”  (Declaration, par. 10.)  He asserts 

that Winters’ withdrawals have rendered the River Delta Wireless unable to meet its obligations.   

At the ex parte application heard on November 14, 2016, the Court concluded that the 

statutory requirement of irreparable harm under Code of Civil Procedure section 527 and all 

other applicable requirements were met, and issued the temporary restraining order and order 

to show cause re preliminary injunction. 

The Order to Show Cause required that opposition be filed in statutory time, i.e., nine 

court days before the hearing.  Nonetheless, Winters did not file opposition under January 4, 

2017.  He asserts that the response is timely because there is no “statutory time” for response 

to an order to show cause. (Opposition, p. 5, fn. 3.)  Code of Civil Procedure section 

1005(a)(13), however, provides that the timing provisions set forth in section 1005 apply to “any 

other proceeding under this code in which notice is required and no other time or method is 

prescribed by law or by court or judge.”  Thus, the reference to “statutory time” in the Order to 

Show Cause is proper, and Winters’ response is late.  (In the interim, he filed an answer and a 

cross-complaint.  The cross-complaint asserts causes of action for dissolution of the LLC, 

breach of fiduciary duty, conversion, accounting, and injunctive relief.  Winters accuses 
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Seagraves of fraud, of violation of the terms of the River Delta Wireless’ operating agreement, 

and a variety of other wrongful conduct.) 

In opposing the application, Winters argues that the temporary restraining order was void 

22 days after issuance, pursuant to Code of Civil Procedure section 527(d)(1).  Such orders are 

limited to 22 days duration where they are “granted without notice in the contingency specified in 

subdivision (c)[.]”[emphasis added].)  Seagraves’ counsel, however, had given notice to Winters’ 

counsel.  (Quashnock Dec., Par. 4.)  Thus, the 22-day limitation did not apply.  Winters asserts 

that the 22-day limitation applied because Seagraves’ did not give one court-day notice as 

required by CRC 3.1203.  Notice was given on Friday, November 11, 2016, which was a court 

holiday, for a hearing on November 14th, a Monday.  Code of Civil Procedure section 527(d), 

however, applies only where the applicant has failed to give notice within a “reasonable time[.]”  

Thus, the provision is not triggered. 

As to the merits, Winters asserts that the parties had been discussing sale of the 

company, and plaintiff in essence launched a premature and preemptive strike.  He points out 

that he has filed an action seeking dissolution of the business pursuant to Corporations Code 

section 17707.03.  Section 17707.03(d), however, provides that “[n]othing in this section shall be 

construed to limit the remedies otherwise available to a court of competent jurisdiction over the 

dissolution.”  Thus, the existence of the dissolution claim is not dispositive.  

 Winters further states in his declaration that it is Seagraves who has been guilty of 

various failures and has misrepresented the nature of Winters’ actions. 

 Further, he argues that pursuant to Code of Civil Procedure section 529, any preliminary 

injunction will require Seagraves to post an undertaking.  He does not suggest an amount of the 

undertaking.   

 Based on the limited evidence provided, it appears to the Court that the parties need to 

develop a method of administering the affairs of River Delta Wireless while the case (whether 

the various causes of action, a dissolution, or a buy-out) proceeds.  Accordingly, the parties are 

directed to further confer concerning any potential agreement or stipulated injunction that would 

allow this to occur.  Absent agreement, the Court will rule on the motion.  An undertaking is 

required, and the parties must be prepared to address the amount of the undertaking, and all 

other issues, at the hearing. 
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 9.  TIME:  9:00   CASE#: MSL06-04457 
CASE NAME: INFINITY VS. MADISON 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY RICHARD L. MADISON JR. 
* TENTATIVE RULING: * 
 

Defendant Richard Madison moves to vacate the default judgment entered against him 

in 2006.  Service was effected on him through substitute service, purportedly at his residence, 

on his wife.  He asserts that the judgment was void because he had not lived at the address in 

question for two years before the service date.  In support, he submits his declaration so 

attesting, and including part of a document from his divorce (from the woman who received the 

summons and complaint), stating that the parties separated in 2005.  He says he did not 

respond until recently because it was only in spring of 2016 that he learned of the judgment, by 

virtue of receiving a wage garnishment order. 

 Plaintiff Infinity Asset Acceptance, L.L.C. (“Infinity”) does not address the service issue, 

but instead contends that the motion is untimely.  While apparently acknowledging that relief 

from a “void” judgment under Code of Civil Procedure section 473(d) is not subject to a time 

limit, Infinity argues that that section is limited to judgments that are “void on their face.”  (Dill v. 

Berquist Construction Co.  (1994) 24 Cal.App.4th 1426, 1441.)  It argues that where the 

judgment is void, but not “void on its face,” courts apply a two year time limit.  (Trackman v. 

Kenney (2010) 187 Cal.App.4th 175, 180.)  It points out that a motion to vacate for lack of actual 

notice under Code of Civil Procedure section 473.5 imposes a two-year time limit.  Finally, 

Infinity argues that Madison did not act promptly either before or after receiving notice of the 

default.  (As Trackman noted, however, the two-year time limit does not apply in cases of 

extrinsic fraud, and Madison, in essence, is claiming extrinsic fraud with respect to his address.) 

While Dill did hold that the defect must appear on the judgment roll, in that instance it 

concluded that this requirement was fulfilled where documents in the court file showed that the 

defendant was defectively served. (In that case, the summons were addressed to the 

corporations in question, not the proper agents for service of process.)  In this instance, the 

proof of service in the court file provides that the process server attempted to diligently serve 

Madison at his residence, and upon being unable to do so, served his wife.  This method of 

service, under Code of Civil Procedure section 415.20(b), however, requires that service be 

effected at “the person’s dwelling house, usual place of abode, usual place of business, or usual 

mailing address other than a United States Postal Service post office box[.]”    Nothing on the 

face of the proof of service enables the Court to determine whether the service complied with 

the applicable section.  And, as the Dill court pointed out, the ordinary rule that a proof of service 

creates a rebuttable presumption that service was proper only arises “if the proof of service 

complies with the statutory requirements regarding such proofs.”  Section 417.10 requires that 

wherever service is effected through section 414.20, the proof of service must, among other 

things, “show that the service was made in accordance with this chapter.”  In this instance, the 

proof of service asserts that the address in question was “the dwelling house or usual place of 
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abode” of Madison.  It says nothing about the basis for this conclusion.  Thus, the issue is 

whether this assertion is sufficient to render the service valid, at least on its face.    

In Trackman, the court adopted the same approach as Dill, but also considered what 

renders a proof of service “void on its face.”  While finding that proofs of service should not be 

held defective due to “minor deficiencies,” it noted that in that case, service had been achieved 

through substitute service, and that the proof of service specifically stated that the process 

server had obtained the address through a check with the County Recorder’s Office showing the 

address to be that of the defendant.  Thus, the court found the proof of service adequate, 

because it was made at defendant’s “publicly registered” address.  (Id., at 185.) (The court did 

not expressly state absent that information, the proof of service would have been invalid, but 

one may draw that inference.)  In this case, the proof of service contains nothing to indicate that 

the address given was the proper address for defendant.  Accordingly, under Trackman, the 

Court concludes that the proof of service, and therefore the judgment, are void on their face and 

the two-year time period does not apply. 

With respect to Madison’s diligence after receiving notice of the judgment, the Court 

does not consider his delay for four months from receiving notice of garnishment to be an undue 

delay, given the overall age of the matter.  In addition, Infiniti asserts that Madison had notice of 

the judgment long ago, because plaintiff served a notice of hearing and a notice of default on 

Madison at an address in Reedley, California on January 15, 2007.  Again, however, nothing in 

the record shows that the Reedley address was appropriate, particularly given that it was used 

for service just two months after the substituted service at the Coventry address. 

The motion is granted. 

 

  

10.  TIME:  9:00   CASE#: MSL15-03546 
CASE NAME: PORTFOLIO RECOVERY VS. MARSHALL 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
            Plaintiff’s motion is not opposed, and competently establishes all grounds necessary for 
the requested relief, and the matters will be deemed admitted. 
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11.  TIME:  9:00   CASE#: MSL16-01386 
CASE NAME: BROADCAST VS. MUSKRAT 
HEARING ON MOTION FOR ASSIGNMENT ORDER 
FILED BY BROADCAST MUSIC INC. 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish grounds for the assignment order and there is 
no opposition. 
 

  

12.  TIME:  9:00   CASE#: MSN16-2256 
CASE NAME: CLAIM OF ANDREW CAMPOS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The application for appointment of Guardian Ad Litem is granted, and the application for 
approval of minor’s compromises is granted.  The attorney fees are reasonable, the recovery is 
reasonable, and the settlement provides that the funds will be set aside until after the minor is 
eighteen, i.e., they are not available to the parent for support of the child in the interim. 
 

  

13.  TIME:  9:05   CASE#: MSP16-00589 
CASE NAME: MATTER OF RONALD TATICEK 2014 
HEARING RE: MOTION FOR REMOVING ATTORNEY, DISCOVERY ORDER, STAY-AWAY 
ORDER, & SANCTIONS  /  FILED ON 11/14/16 BY NAHEED MUFTI SIMONE 
* TENTATIVE RULING: * 
 
 Nahid Mufti Simone (“Simone”) requests sanctions arising from the sending of a 

particularly threatening e-mail message by counsel for Petitioner and Trustee Peter Taticek 

(“Taticek”).  The request includes monetary sanctions, an order precluding the individual 

attorney, Daniel Leahy, but not his firm, from representing Taticek in this case, an order 

requiring him to stay 100 yards away from the office of Simone’s counsel, and an order requiring 

that any depositions or productions of documents occur at a “neutral” site.  Taticek responds 

that the court lacks jurisdiction to impose any sanctions because the matter was dismissed, that 

there is no ground to disqualify him.   

 The issue arises from an electronic mail message Mr. Leahy sent to opposing counsel, 

in which he quotes language stated by the actor Samuel Jackson playing “Jules” in the movie 

Pulp Fiction.  The statement, which is represented in the movie as a quotation from the Bible, 

includes a statement that “I will strike down upon thee with great vengeance and furious anger 

those who would attempt to poison and destroy my brothers.  And you will know my name is the 

Lord when I lay my vengeance upon thee.” After delivering the language, Jules shoots 

someone.  Later in the movie, he states that he often delivers that language before shooting 

someone.  Simone asserts that her counsel reasonably interpreted this language as a physical 
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threat to harm her or her counsel.  While the underlying case apparently has been the subject of 

substantial dispute, Simone does not complain of any other inappropriate conduct by Leahy. 

 Mr. Leahy has filed a declaration in which he apologizes for the message.  He states that 

he did not intend it as a threat, and that he has been disciplined within his law firm as a result. 

 As to the threshold jurisdictional issue, the Court has authority to issue a sanction under 

Code of Civil Procedure section 128.5 after the matter has been dismissed, at least where the 

motion for sanctions was filed before the dismissal.  (See Eichenbaum v. Alon (2003) 106 

Cal.App.4th 967, 970 [sanctions under predecessor section 128.7 could still be awarded where 

motion was filed before dismissal].”  In this instance, the motion was filed on November 14, 

2016, at 11:52 a.m.  The motion was filed the same day at 1:41 p.m.   

Each side refers to Law Offices of Andrew L. Ellis v. Yang (2009) 178 Cal.App.4th 869, 

876, but that case offers little help here.  First, some of its holdings are specifically based on the 

language of the Anti-SLAPP statute, in particular its holding that fees may be awarded after a 

dismissal.  (This is not an Anti-SLAPP case.)  Second, to the extent it applies generally, it states 

that a party may not dismiss if there has been a ruling on the merits, or a strong indication of 

such, or something has happened that makes it inevitable that dismissing party will not prevail.  

None of those criteria are met here. 

As of yet, the Court does not have before it either a motion to set aside the dismissal or 

a new petition raising similar issues. Accordingly, any issue concerning whether Mr. Leahy may 

represent Taticek, or where discovery should take place, should be considered if and when a 

new or revived case is before the Court.  With respect to the request for a 100-yard stay-away, if 

Simone and her attorneys believe it is appropriate, the appropriate mechanism would be to file 

an application for a civil harassment order under Code of Civil Procedure section 527.6.  The 

Court offers no view on whether such an application would have merit.  As to the sanctions, the 

Court tentatively concludes that because the matter was dismissed before the motion was filed 

(even if only about two hours), it cannot award a monetary sanction under Code of Civil 

Procedure section 128.5. 

Simone also points out that the communication runs afoul of the Contra Costa Superior 

Court Local Rules, Standards of Professional Courtesy, specifically rule 2.122(a), which 

provides that counsel “should not be influenced by ill feelings or anger between clients in their 

conduct, attitude, or demeanor toward opposing attorneys.”  Under Rule 2.90, “the Court may 

take into consideration counsel's history of breaches of these standards in deciding what, if any, 

sanctions to impose” in future instances.  Without a doubt, the communication has no place in a 

civil and professional communication among attorneys. 

Before determining the ruling on the motion, or deciding whether to take any other 

action, such as referral to the State Bar, the Court wishes to hear from Mr. Leahy and a partner 

is his firm.  Accordingly, the parties are to appear.  Mr. Leahy is to be personally present, and is 

to be accompanied by a partner in his firm. 
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14.  TIME: 10:00   CASE#: MSP13-01601 
CASE NAME: MATTER OF THE BILLY C. GILREATH 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply.  Parties to appear. 
 

  

15.  TIME:  1:30   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR VS. JOSEPH SWEENEY 
FAMILY LAW COURT TRIAL ESTIMATED AT  0:03 HOURS. 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 
 

 

 


